WHAT HAPPENS TO INSURANCE RATES WHEN “TORT REFORM*®
LEGISLATION IS ENACTED?

vVirtually every "tort reform® mgaggrg ;hu ;nggrangg

industry is sseking i urreantly law in a
(See@ Chart 1). Yet the insurance inggggzx is ;gi;igg
remiums 4007 an lin v in mid-— m_a

refusin ovi VEN" & an ri i i {«]
just as it is in the United States. For example:

© The insurance industry has refusad to provide
insurance at any price for Ontario day care centers (See
Exhibit 1).

© The insurance industry has refusaed to provide
insurance at any price to all but 1 of 121 Canadian School
Boards responding to a questionnaire (See Exhibit 2).

© The insurance industry has refused to provide
liability insurance for Torontc and nany other cities (See
Exhibit 3).

8 The insurance industry has refused to provide
liability insurance at any prite to the Canadian national ski
teams, which have never had a major claim against them (See
Exhibit 4). -

© The insurance industry has raised premiums 1000% and
at the same time reduced coverage for the Ontario intercity
bus industry (See Exhibit 5).

© Hospitals in Toronto can still get insurance, but
only at "greatly increased” premiums (See Exhibit &).

@ An insurance company renswed the Ontario School Bus
Operators Association’s policy on Decamber 1 — at 400% more
than it charged the year before (Ses Exhibit 1).

If any of the organizations denied coverage wers sver
sued — and many of them have never been susd in the past —
they would be sumd under the laws of Ontario, where pain and
suffering awards are capped at $185,000, punitive damages are
virtually non—-existent, contingency fees are prohibited and
the plaintiff must pay the defendant 's attorney'’'s fees if he
loses. VYet the insurance industry is raising its rates 400%
and more, cancelling policies in mid-term and refusing to
provide coverage at any prica both in the U.S., which has not
@nacted the tort provisions the industry seeks, and in
Ontario, Canada, where such provisions have long been in the
law.



COMPARISONS BETWEEN "TORT REFORMS8" SOUGHT BY THE INSURANCE INDUSTRY AND

THE LAW OF ONTARIO, CANADA

In most of the 50 states, the insurance industry is seeking
legislation that would make it more difficult for injured people to win

lawsuits and would limit the amount of
The law of Ontario, Canada (where the insurance industry

they do win.

money they could recover if

is raising rates just as it is in the United States, see Chart 2)
already contains the provisions the insurance industry seeks, as the

following chart shows:

The insurance industry wants:

A. Caps on _compensation for

pain and suffering —— e.g., for
quadriplegia or brain damage —

typically of $250,000.

B. Restrictions on punitive
damages: .g., limiting punitive
damages to a specific amount or a
specific multiple of the
compensatory award, or absolutely
prohibiting punitive damages.

C. A prohibition on injured
people specifying the amount they

seek in the complaint {(in legal
jargon, eliminating the ad dasnuwm
clause).

D. Restrictions on
contingency fees —— e.g., by
establishing a sliding scale that
reduces the percentage of the
award the lawyer can receive as
the award gets larger.

E. Restrictions on the role
of the jury — e.g., taking the
authority to determine the amount
of punitive damages away from the
jury, or requiring the jury to
answer detailed interrogatories
that limit its discretion.

Ontarioc, Canada has:

A. Caps on _compensation for

pain_and suffering. Ontarioc has a
cap of $100,00 in 1978 Canadian

dollars ($185,000 in current
Canadian dollars). See Andrews v.
Grand and Toy Alberta Ltd., 2
S.C.R. 229 (1978); Ontario Law
Reform Commission Report on
Products Liability, at 62 (1979
{hereinafter "Ontario Law").

B. Restrictions on punitive
damages. In Canada, punitive
damages are virtually unknown in
tort cases. They are allowed only
for intentional torts. Ontario
Law at 75; Linden, Canadian Tort
Law, at 49-51<(1977).

C. A prohibition on injured
pecple specifying the amount they

seek in the complaint. In Ontario,
the plaintiff is not permitted to
demand a specific amount in the
complaint. See Gray v. Alanco
Development, Inc., 1 O.R.

S97 (1967); Ontario Law at 75.

D. No contingency fees. In
Ontario, contingency fees are

prohibited. Ontario Law at 72,
75.

E. Restrictions on_the role
of the jury. There is no
constitutional right to a jury
trial in Canada. Most trials are
judge trials. Ontario Law at 74,
102-04.




F. Penalties for "frivolous® F. Penalties for “rivolous”

suits —— e.g., requiring the suits. In Ontario, if the

plaintiff to pay the cost of plaintiff loses he must pay the

defending such a suit. defendant ‘s attorney’'s fees, as
well as his own. Ontarioc Law at
72, 76.
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Liability coverage crunch

By Elaine Carey Toronto Star

Two of the largest day-care
agencies in Metro may be forced to
close down next month because
they have been unable to renew
their liability insurance.

Family Day Care Services,
which provides care for about 600
children through home care and a
school-age centre, and Cradleship
Creche, which cares for another
550 children, say they can’t get
insurance at any cost. :

Cradleship’s policy expires Jan.
31 while Family Day Care has until
‘the end of February to n;sy to find
some solution, said John Pepin, its
executive director.

“But our agent and two others
have been trying everywhere and
there just isn’t anything,” he said.
“If it's hitting us this way, it will
eventually hit the others as well.”

“Pay 1,000 per cent’

Family Day Care, one of the old-
est registered charities in Canada,
has been in operation for 135 years
and has never had an insurance
claim, he said. Its premiums rose
65 per cent last year to about
$2,500 but this year the insurer re-
fused to renew the policy.

“At this point we are willing'to
pay 1,000 per cent more il neces-
sary, but we can't even get a
quote,” he said. .

Dr. Myrna' Francis, executive
director of Cradleship Creche —
which has operated for almost 50
years without a claim — said their
insurer refused to renew their poli-
cy when it expired Dec. 31, but
granted them a month’s extension
to try to find other insurance. But
insurers simply say they will no
longer issue policies to day-care
centres.

The provincial Day Nurseries
Act requires day-care centres to
have liability insurance to operate,
she said, and they have informed
the province of the situation.

‘Deficit financing’

“We are just waiting to hear
form the government and we will
very shortly have to decide what
course of action to take,” she said.

Pepin said the implications of
putting 1,150 children out of day
care are “horrendous. Most of
these people are low-income and
without day care they would lose
their jobs.

“Even if we do get some kind of-

ministerial approval to operate
without insurance, if there was
ever a suit and we’re not protect-
ed, we put ourselves in a very vul-
nerable position,” he said. ‘‘We

can't afford to self-insure — we
have barely enough funds as it is
and we end up deficit financin
every year. Where would we fin
the funds to cover it?”

The liability insurance industry
in Canada has hit a crisis because
of skyrocketing court awards and
falling interest rates. Many compa-
nies have simply refused to issue
policies for vulnerable groups, in-
cluding four of Metra’s municipal
governments and the Metro School
Board, which are now self-insur-
ing. .

Insurers cite Eroblems in the
United States, where several day-
care centres have been charged
with sexuaily abusing children in

their care, as one reason for their -

unwillingness to renew day-care
policies.

Umbrella Day Care Coalition,
which arranges insurance for 185

may shut day-care agencies

non-profit day-care centres in
Metro, did manage to get insur-
ance Oct. ! for only a slight premi-
um increase, “but we had to stay
away totally from American insurs
ance companies,” director Jund
Hall said.

The U.S. company they had been
dealing with for years refused’to’

renew at all, she said, and up WM.
a week before the policy expired
“no one would touch it.” coall
tion eventually found a Britidh-
insurer who was willing to take on
LheB policy. .

ut

in said that com
and others willing to renew r&oz :
cies two months ago are now flatly’
refusing, claiming that one suit i
volving a small child could.cosw
them millions. R
4] think, as all these day-cat¥i
organizations come up for .
al, will find enormous pro
lems,” he said. 4

3

Higher insurance rates
hit school bus operators

By Kim Zarzour Toronto Star

School bus companies and school
boards are bracing themselves for
hefty vehicle insurance. increases
that threaten to put some smaller
bus operations out of business.

If school boards don't take the
brunt of the increase, officials say,
parents may have to find another
way to get their children back and
forth to school. )

Metro area boards spent about
$70 million transporting more
than 123,000 students last year.
Board officials say the cost of that
service will increase considerably
when the new busing contracts are
negotiated in the spring.

Insurance companies blame the
higher rates — which are also
causing problems for municipal-
ities, school boards and trucking
companies — on increasing fre-
quency and cost of -claims and
higher court awards to accident
victims

Bus operators and school boards
said yesterday that-the situation
took them by surprise.

“It just seemed to hit us in’

November and December,” said
Ted Moorhead, president of the
School Bus Operators Association
of Ontario. Moorhead said he was
shocked by a 400 per cent increase
when he renewed his insurance
Dec. 1.

Charter bus companies have al-
ready been hit with big jumps in

insurance rates. Gray Coach Liogs,
1td. recently hiked the price’df
monthly commuter to cgver,
higher liability insurance premi:,
ums. The Ontario Motor Coach A%
sociation has called for an investi.
gation by a legislative committee,

Moorhead said most school bus
operators haven’t yet been hil vy
the increases, but they fear,it's
inevitable.

While some operators say thg'm-;
creases will be no more damaéjn,g‘
than the soaring gas prices of Te-
cent years, others, especially.the
smaller companies, are worried. '

“I can't take any large increasés
without golngobankrupt. Ifit go?l"
up 100 or 200 per cent, then Tl
have to think about. closing.nfy
_doors,” said Ronald Young, whe
operates a fleet of 50 buses for thé

eel Board of Education. “THe
school board is going to have:{e

bear the brunt of the increase, and
in turn will have to pass it
to the taxpayers.” ,
William McWhirter, transporta:
tion officer with the Toronte
board, said school boards will jusé
have to find the money some-
where. .

“If- we don't realize that the,
whole industry is in trouble and
try to help them out, then we'e
not going to have any transporta-
tion service at all.”

The bus operators associatisws
has scheduled a meeting to discuss.
the insurance problem next weel. ~
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SUBJECT: LIABILITY INSURANCE

INSURANCE CLASS: SCHOOL BOARDS

121 of the 1(5 wmeardo (exeluding Canadian Forces Board
and Treatment Centres) zesponded to an insurance
questionnaire distributed in early December 1985 and
at this time only one board has been unable to obtain
1iabilivy insurance cuveiaye al all. The bsard is the
Moose Factory Island Distriet High School Area.

Several boarde have had to-reduce the nmaximum
liability insurance caverage .that was available to
them lazt ysar,

The premium increases have ranged from a low of 12% to
a high of 563% over the previous year's premium.

Several boards have indicated that new exclusions have
been impcsed on them by the insurance industry, such
as sports related activities, shop programs, and
environmental issues. At this time the only boards to
have advisad usn that this has been qlven to them in
weiting by their insurance broker ara the Wellington
county Beard uvf Bduvallvu eud the Kirkland Lake Deard
of Educatlon. The Wellington County Dearxd ef
Pducation has halted all physical education programs
until furthar natice.

We are currently working with the Ontario Assoclation
of School Business Officials to review that options
ara availahle tn anhoal boards to solve this problem.

Ne¢ board is expected to close because of a lack of
insurance.

tuw vurarlu Assuclalliou of &uhidl Duaisnzsse Offieiale
has been trying for some time to arrange &
co-operative for school boards under which they would
lusuze wach othar, Planning fer thio continues, and
GACDO nas aeltod Corp Miniotry of RAunratinn assistancn
in colleclliuy the reguired data, The Miniotry le
considering this request, which includes a request for
financial assistance (about $25,000).

An inter-ministrzy work group has been formed to
cexamine the entire insurance sirvatinn, led by
Consumer and Commercial Relations. The Ministry of
Education has representation on this committee.
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‘Crisis’ team
to investigate
soaring price
of insurance

By Denise Harrington Toronto Star

A provincial task force will look at government:run cover=
age and tougher insurance regulations in a bid to solve the crisis
of soaring premiums facing Ontario citiés, school boards and

hospitals.

“This government is not prepared to stand aside while thig
crisis threatens some elements of our eonomic and social sys=
tem,” Consumer Minister Monte Kwinter told the Legislature

yesterday.

The task force, under former

Economic Council of Canada
chairman David Slater, will exam-
ine the costs and availability of li-
ability insurance in Ontario and
whether rules governing the indus-
try could be improved to ensure
stable rates.
" Kwinter also announced yester-
day a new plan to pay limited com-
pensation to customers of bank-
rupt insurance companies.

The government will help hospi-
tals pay for massive premium in-
creases if they face “true financial
hardship,” Kwinter promised.

Replying to questions in the
Legislature, Kwinter said the

0 Metro day-care agencies may
close without insurance. Page A4.

Liberal governmem is not consid-
ering offering automobile insur-
ance or public sickness and disabil-
ity insurance..

“At the present time the govern-
ment’s preference is not to be in
the insurance business,” Kwinter
added outside the Legislature.

“On the other hand, if the case
can be made, and if it can be docu-
mented that this would be the
route to go and makes economic
sense and provides the kind of
services required, we would cer-
tainly look at it.”

Metro and the municipalities of
Toronto, York, Etobicoke and East
York have been unable to get any
insurance coverage against per-
sonal injury for 1986. The province
is encouraging municipalities to
set up insurance pools to handle
soaring rates and lack of coverage.

~ ‘Doing nothing’ )

Opposition Leader Larry Grosse
man complained that Kwinter has, -
“after six months of literally doing
nothing,” decided to appoint a task
force “that will take a minimum of
another three months before any
thing happens.”

New Democratic Party leader
Bob Rae said thé- government
should introduce a sickness and
disability insurance plan for ail
Ontarians, as well as an auto insur-
ance scheme similar to those in
Manitoba and Saskatchewan.

. But Kwinter pointed out publie;
insurance plans in those two prov-
inces were facing deficits this year.
He said ‘the problem of soaring
premiums was worldwide because
of high court awards, low interest
rates paid on investment on premi-
ums, and competitive cut-rate
premiums offered several years

ago. i
Outside the Legislature, Kwinter
said the government will set up 2
plan to provide a maximum of
$200,000 in coverage to customers
of companies that go bankrupt. All
-panies will be asked to pay into
und at rates to be set later.
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BACKGROUND NQTES - JANUARY 9, 1986 Relations

SUBJECT: LIABILITY INJQURANCE
INSURANCE CLASS: BUSES

Since the OMCA wrote the Premier on September l8the, senior
gtaf? from MTC and CCR have been involved in meetings and
inittatives aimed at assisting the bus industry. Notably,
arrangements were made with the Facility Assoclation to provide
insurance coverage for this industzy, the Honourable Ed Fulton
has met with the OMCA and has gained insight into the insurance
crigis from the industry's parapAantiva, and the Deputies from
MTC, CCR, and Tourism and Recreation have met to seek golutions
to this problem.

The Deputy Minister of CCR met with representative from the
ontario Motor Coach Association on November 23, 19865,

EEFRCTIVE IMMEDIATRLY buw vacsies Lazifl[ dncreasas will ba
approved by the Minister MTC without referzal to the OHTB.

This will allew taziff increases due to insurance premium
increases to be approved in a week instead of the previous
30-60days.

The intercity bus- industry in Ontario is facing increased costs
of liability insurance. Premiums have increased ten-fold from
levels of $2000-3000 per coach to $20000-24000 per coach for
muck rass covaeragse.
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BACKGROUND NOTES - January 9, 1986 Relations

SUBJECT: LIABILITY INSURANCE

INSURANCE CLASS: HOSPITALS

In June of 1985, the Ministry of Health became aware
8€ a madar price inerease in mespital liability
ineurance.

. July 8, 1985, the staff of the Ministry of Health met

willi cepresealalives of the Outasiec Hespital
Association and their insurance brokers.

Both the Ministry of Health and the Q,H,A. met with
the Supezintendent of Inaurance asubsequently to review
opticnsc/alternativoc that might bo availabla.

The Ontario Hospital Association has established a
Task Force, including an observer from the Ministry of
Wealth to review tha alternarives availahla rn the
industzy. The review will include examination of
options such as self insurance, change in coverage
from ocQurzence to claime made, ete,

A group ¢f 20 Metro Toronto hospitals are conducting a
similar, but independent, review..

The hospitals of the Province are still able to
purchase liability insuranca, although at a greatly
inereased prenmium.

In terms of the increased premiums, the Ministry of
Health has not made any overall provision for the
costs but is reviewing each hnspiral'as avarall
financial position and is prepared to provide
additional funds in cases of true financial hardship.



