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SUPERIOR COURT FOR THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCOQ
ROBERT KRUMME, on Bchalf of the Ceneral )
Public,
No. 313367
Plaintift,
v.

FINDINGS OF FACT AND

MERCURY INSURANCE COMPANY; CONCLUSIONS OF LAW AFTER

CALIFORNIA AUTOMOBO.E INSURANCE
COMPANY,

Defendants.

The Court conducted trial of this case, sitting without 2 jury, beginning on Tuly 15, 2002
and continuing through Tuly 18, 2002. The Court has received, read, and considersd all of the
evidence, including testimony and exhibits, and all brisfs and arguments of the partics. The
Court finds the following facts and renders the following con¢lusiona of taw. If eny of the
following findings of fact is more pmpetljr considered & conclusion of law, it wili be so
considered, end any conclusion of lew more properly considered as a finding of law ghall be 50
considered. All citationa to evidence are ineluded solely for convenience, and ail evidence in the
record supporting the fact shall be considered in support of each cited fact, regerdless of whether
cited,

FINDINGS QF FACK

The Court finds the following facts:

1. Dcfendan& Mercury Insurance Company, Mercury Casuslty Company and
California Automobile Insursnce Company, are eomporations admitted to write insurance in
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Califormia and are referred to colisctively ag “Mercury.”

2. Mercury sclls persona! lines automobile insurance to California raudents through
independent insurence produccrs who can place insyrance with more than one insurance
company, acting as either agent ot broker. (Trial testimany (“T.T.") 91: 7-13; 93:(4-94:4;
11918 — 123:12; Plaintif"s exhibits 7-12, 19, 21.23, 25, 27-31, 42, 46-61, 64-68.)

3. Mercury does not “direct write” personal lines automobile insurance by selling to
the public through its own employees; nor does it sell throngh “captive” or “exolusive’ agents (a3
does State Farm, for cxample), (T.T.119:1 B-123:12; T.T. 156:24-28; Pleintiff"a exhibits 7-12,
19, 21-23, 25, 27-31, 42, 46-61, 64-68.)

4, Mercury only sells its personal lines automobile inswrance through Californis
insurance agents and brokers who have entered into wriften producer contracts with Mercury,

(T. T. 112:8-16; 113:23-114:14; Plaintiff"s exhibits 2 and 5.)

5. Mercury cusrenily has gver 100 formaily appointed insurance agetits in California
who sell Mercury's personal lines auto insurance for whom Mercury has filed “Action Notices™
with the State Department of Insurance (SDI) pursuant to Insurance Code section 1704¢a). (T.T.
0F:14-99:2; 103:20-25; Plaintiffs exhibit 25.)

6. Mercury currently has between 750 and 800 “brokers” in California who sell
Mercury's parsonal lines auto insurance whom Mercury has not appointed a8 insurance agents by
filing "Action Notices™ with the SDI pursuant to Insurance Code section 1704(a). (T.T. 98:14-
99:2; Plaintiff’s exhibit 25.)

7. Mercury wants to have gnd has cultivated stable, long-term relationships with its
whrokers” as well as its agents. (T.T.119:2-12.)

8. From Mercury’s founding in 1962 until 1939, Mercury sold its pmomi lines auto
ingurance in Cahfomm only through agents whom Mercury formally appointed md for whom it
filed “Action Notices” with the SDI pursuant to Insurance Caodc gection 1704(s). (T.T. 3253:9-
326:2: Plaintiff’s exhibit 4.)

9. Each of Meroury*s appointed egents has or had an “Agency Contract” in the form

of Plaintiff's Exnibit 5, which provided among other things that the “[a]gent is authorized 0
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represent the above company for the elasses of risks indicated below and receive commissions at
tha rate shown.” (T.T. 299:2 — 304:23; Plainti{f"s exhibit 5.)

10. Beginning in 1989, Mcroury converted approximately 700 Mercury Casualty
Company agents to “‘broker” status, none of whom objected, and terminated their former agents'
section 1704(e) agency appointments. (T.T 327:1-328:23; PlaintifP’s exhibits 15-18.)

11,  In 1989, Mercury prepared a “Producers Contract” for uge In its “"brokerags
relstionships™ by changing terms in its Agency Contract from “zgency” and “egent” to either
“producer” or “broker.” Since 1989, Mcrcury's changes to the original “‘Producers Contract”
form have been insubstantial or imposed greater burdens on brokers then on agents, such 8s the
prohibition on sale of brokerage stock, with ho such prohibition for agents seeking to sell their
agency. (T.T. 181:3-21; 301:7-309:9; Plaintiff"s exhibits 2-6.)

12. From 1989 to the present, Mercury’s has required all brokers who scll Mercury
personal lines auto insurance to have a “Producers Contract” with Meroury in the form of
Plaintiff's exhibits 2, 3, and 4. All of these contracts have provided that “[t]he Producer is
authorized to represent the Companies below for all classes of risks indicated and receive
commissions at the rates shown, except for commission fatcs on certain classes of risks
designated in the producers manual.” (T.T. 299:2-304:23; Plaintifi*a exhibits 2-4.)

13.  The primary advantage to a producsr 10 having a “broker” agreement with
Mercury rather than an agency agreament is the perceived ability to charge boker fees, and there
is no advantage to an agency agreement over 2 “broker” agreement. (T.T. 335:11-23; Plaintiff’s
exhibits 2, 5-12, 40-43.) ,

14.  Mercury hag not formally appointed any “brokers™ by filing “Action Notices™ with
the SDI pursuant to Insurance Code section 1704¢a). (T.T-310:16-19; Plaintiff’s exhibits 7-12.)

15.  Since at least July 1, 1996 to the present, Mercury “brokers” have hed the same
authority to bind coverage for Mercury’s personal lines auto insurance as Mercury’s agents, and
their binding autherity and procedurcs e idontical to those of the Mercury “agents,” with the
one exception that for Caiifornia Automobile Insurance Company, the producer muat obtain

electronic confirmation from Mereury before binding, (T.T. 103:15-19; 111:9-12; 11 1:17-
3
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[12:7; 308:27-309:9; 339:8-23; 340:5-342:20; 343:10-26; Plaintiff's exhibits 2, 5-7, 8-12, 17
(admission 9).)

16. Since at least July 1, 1996 to the present, both agents and “brokers” alike selling
Mercury personal lines have had access to Mercury’s compiete underwriting guidelines.
(Plaintiff's exhibit 17 (admission no. 7); Plaintiff"s exhibits 7, 8.)

17. Since at Jeast July 1, 1996 to the present, both agents and *brokers” alike selling
Mercury personal lines have had access to Mercury's complete rating guidelines. (Plaintiff's
exhibit 17 (admission no. 8); Plaintiff’s exhibita 7, 8.)

18. Since at least July 1, 1996 to the present, Mercury “brokers™ and agents alike have
used and been requircd to abide by the arme Mercury underwriting manuals when selling
Mereury insurance. These documnents are called “Agent/Broker” manuals and are provided to
both agents and brokers alike. (T.T. 103:15-19; 111:9-12; 111:17-112.7; 339:8-23; Plaintiff"s
exhibits 7, 8.)

19. Since at least July 1, 1996 to the present, the Mercur} “brokers” and *‘agents”
have all been required to use blank Mercury epplication forms and to follow Merocury's
application submission procedures to scll Mercury insurance. (T.T. 103:15-19; 111:9-12; 111:17
-112:7; 339:8-23; Plaintiff's exhibits 7-12.)

20, Since at least July 1, 1996 to the present, Mercury agents and brokers all have had
the aame suthority 1o iasue financial responasibility certificates in Mercury’s name, to issue
endorsements to insurance policies, and to issue insurance identification cards, signifying that
consumers are Mercury’s insureds. (T.T. 111:9-12; PlaintifT's cxhivits 7-12; 17 (admission 6).)

21.  For Mercury, and for the personal lines insurance market in genecsl, independent
agents and independent brokers provide the same services to prospective iasurance customerd
regardiess of whether the customer ends up purchasing insurance from a compeny for which the
producer is an appointed agent, or a company for whom the producer acts as a broker. Presently
in this market there is no set of “broker services” that is maore likely to be provided by a producer
acting as an independent broker than by a produycer scting es an independent agent. (T.T. 158:2-

10; 160:25-169;18; 172:19-173:8; Plaintiff’s exhibit 27-29.)
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22. Metcuty knowingly permits hoth its agents and ita “brokers” to advertise to the
public that they “represent” Mercury. (T.T. 108:8 — 110:20; 124:25 — 128:7; Plaintiff’s exhibits
11, 61.)

23.  Meroury authorizes its “brokers” to use Mercury’s name and [ogo to the same
extent as its agents, including displaying Mercury's name and logo on building signs snd in
offices and using Mercury's name and logo on businees stationery and cards. (T.T. 110:12-13;
Plaintiff’s exhibits 23, 31, 61.)

24.  Meroury allows agents and “"brokers” alike to be placed on the “Agent Locator™
page on Mercury’s infernet web site, and to participatc io Mercury’s direct mall campaigns.

(T.T. 124:25-12B:7; 348:5-354:1; Plaintiff’s cxhihits 31, 46-59, 61.)

25, Mercury exercises control over advertisements by “brokers™ by requiring approval
of any agent or “broker” advertising using the Mercury name o¢ logo. In this approval process,
Mercury reviews not only the form and placement of Mercury's name and logo but also the
regulatary compliance and accuracy of the advertising copy. (T.T. 102:16-22; 311:6-28; 313:13-
27, 324:14.-28; Plaintifl"s exhibits 2-5; 7, 8, 55, 59.)

26.  Mercury sources customer leads for agents and “prokers” alike through print,
broadcast and direct mail advertising, the Mercury website, and Yellow Pagaa Advertising.
(Plaintiff's exhibits 13-14, 21-22, 46-49, 54, 56-59.)

27.  Mercury excrtisea control over its “brokers™ and agents slike by disciplining them

. for failing to follow Mer¢ury's rules and regulations, violating the law, and/or insdeguate

production by wearning and suspending them, and in some cases exercises its power to terminate
them. (T.T. 344:12-346:20; 385:1-8; Plainuff’s exhibit 15 (response nos. 11, 12, 14).)

28. Mercury cansiders itseif liable for its “prokers’” conduct when the brokers act on
Mercury's behalf. (T.T. 110:18-19.)

29.  Mercury has marketing tepresentatives who periodically visit, monitor and
supurviae both Mereury's agents and brokers on behalf of Mercury. The marketing
representatives review the producers’ production, compliance with Mercury’s rules apd

regulations, the professionalism of their agencics, and their compliance with lJaw. (T.7.101:21-
5
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102:14; 111:13-16; Plaintiff"s exhibits 7, 8, 46-60.)

30, Mercury provides the same training to its agents and “brokers” aliks. (T.T.
110:21-23.)

31, Mercury provides the same periodic bulletinz and updates to its agents and
“brokers” alike, (T.T. 110:24-111:8; Plaintiffs exhibit 55.)

32,  Moercury securcs volume commitments from ita agents and “brokers”™ alike and
terminates both for inadequate production, (T.T. 116:2-117:2; Plaintiff"s exhibit 15 (Responses

S 11,13))

33, There are no differences between Mercury’s agents and “brolkers” regarding the
application process to become & Mercury producer, (T.T. 118:26-119:1).

34, Mercury exercises control over the charging of brokar faes by its appointad agents
and will discipline them if discovered, but does not attempt to excrcise the same control over
“brokers.”” (T.T.346:21-348:2)

35.  Mercury’s cooperative advertising program originatea sales leads for its agents
and “brokers.” This program consists of print and broadcast media as well as direct mail. (T.T.
103:15-19; 124:25-128:7; 348:5-354:1; Plaintiffs exhibits 13, 14, 46-61),

36. Mercury has written contracts with both its agents and brokers to govern their
participation in Mercury's cooperative advertising programs. (Plaintiff’s exhibita 13, 14, 46, 54.)

a7 Mercury's print and direct mail cooperative advertising programs include
comparisons of its Insurance rates with those of other insurance companies. These rate
comparison advertisements are published to the California public through print media. (T.T.
124:25-128:7; 348:5-349:26; Plaintiff’s exhibits 21-23, 46 - 61.)

38. Mercury runs these print comparetive rate advertisements in various newspapers
approximately two to three times per month in cach paper. Mercury ofien places these ads in
newspapers with a large cireulation such es the Los Angeles Times and the San Diago Tribune
(T.T. 121:7-124:6, 348:12-349:20; 386:12-23.)

19,  Mercury's comparative rate advertising programs typically include an “800"

telephone number and invite the prospect to respond by telephoning the mumber. (T.T- 125:28-
6§
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126:14; 348:5-19; 353:17-19; Plaintiff's exhibit 22.)

40, Agenta and brolters who participate in Mercury’s comparison rate advertising are
asked 1o sign egreements to refund or rebate broker fess collected on lcads generated from the
programs. (T.T.351:4-353:10; Plaintiff's exhibits 13, 14, 54, 58.)

41.  Mercuty does not place in its rate comparison advertisements any statement that
producers may add broker fees to the premiums shown in the rate comparisone. (T.T.351:4-
352:1; Plaintiff"s exhibits 14, 17 (admission 14), 22, 54, 58.)

42, Mercury targets its print comperative rate advertising programs against its direct
writer and captive agent insurance company competitors, including Statc Farm, Farmers, 21
Century, CSAA, Southern California Auto Club, and GEICO. (T.T. 349:28-3 50:4; Plaintiff’s
exhibit 22.)

43,  Mercury is the only company listed in its comparative rate advertiscments whose
producers may charge a broker fee in addition to the premiurn because the direct writer and
ceptive agent insurence company competitors do not use brokers. (T.T. 121 :7-11; 349:28-350:4;
Plaintiff’e exhibit 22.)

44,  Mercury employs comparative rate advertieing to capture market share from direct
wrlter insurance companies and captive agent insurance companies, where no broker fees are
charged. (T.T. 119:25-123:11; Plaintiff's exhibits 14, 54, 58.)

45.  The addition of a braker fee to a ratc comparison may often have a material effeot
on the comparison by rendering the cost of Mercury ingurance (including the broker fee) higher
than the cost of the direct writer and ceptive agent companjes included in the comparison ads.
(T.T. 70:7-71:1; 350:7-24; 354:21-359:8.)

46, Mercury is aware of, and concerned about, misleading the public with its
comparative ratc print advertisements, when broker fees arc added to the advertised premium at
the point of sele. (T.T. 348:5-354:1; Plaintiff's exhibits 14, 54, 58.)

47. Mercury has not established any gystem to discover or monitor whether “brokers™
who participate irn cooperative rate advertising are indeed not charging such fees, and has no way

of knowing whether such fees are being charged. (T.T. 353:11-354:1; 383:7-384:9.)
7
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43. There are instances where a caller responding to an advertised Meroury 800-
telephone number was told he would be charged a broker fee. (Plaintiff's exhibit 20 (exhibit 2
at p. 2).)

49. Mercury's submits its insurance ratcs and premjums to the California Department
of Insurance ("SDI") for pre-marketing approval. (T.T. 408:13- 18; Plaintiffs exhibits 11, 13,
14.) ' ,

50.  Mercury does not submit the “broker foes” charged by charged by “brokers” who
gell Mereury personal lines auto insurance to the SDI for approval as rates or premiums, and the
SDI has not approved these fees under its rate approval authority. (T.T. 76:25-28; 335:27-336:5;
Dyefendants’ exhibit 14; Meroury Defendants’ Pretrial Statement, 7:23-8:5 (Y4).)

51. Tt would be exiremcly difficult to aspertain the amouat of compénsation, which
would afford adequate relief at law to members of the General Public for the ongoing viclations,
found above.

52. Equitable relief is necessary to prevent a multiplicity of lﬁwsxﬁts to redress opgoing

violations of the violations found ebave.

53. A relatively small percentage of the total number of Mercury’s “brokers” charge

broker fees. (T.T.69:21-27; 354: 10-12)

54, Mercury contends that the cherging of broker fees is contrary to its financial
interests. (69:1-3; 70:10-71:16; 354:25-355:10; 560:3-10, Mercury Defendants' Pretrial
Statement, Undisputed Fact No. 35, 16:7-12.)

55.  Mercury contends that prohibiting its “brokers” from charging brokst foes for
placing Mercury insurance would benefit Mereury and would not result in financial hardship for
Mexcury. (T.T. 70:10-71:16; $60:3-10, Mercury Defendants’ Prerrial Statement, Undisputed
Fact No. 35, 16:7-12.})

56. Mercury has excrcised and exerciscs gubstantial control over its independent
producers, most of whom are small businesscs, in structuring and administering its relationships
with them, (T.T. 99:3-102:22; 110:12-111 16 113:23-115:11; 115:17-1 19:17; 313:13-315:4;
338:7-18; 344:7-343:25; 385:1-8.)
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57. Mescury’s producers have historically consented to changes in agent and broker status

without objection. (T.T. 328:4-23; 329:8-330:17))
CONCLUSIONS OF LAW

The Court con¢ludes as follows:

1. The surance Code hus defined the term "ingurance agent” as “a person authorized by
and on behaif of an insurer to transact ll classes of insurance, except life inéurance." {Insurance
Caode §1621; see also §31). The Insurance Code has defined the term "insurance hroker” as "a
person who, for compensation end on behalf of another person, transacts insurance other than life
insurance with, but nﬁt on behalf of, an insurer.”" (Insurance Code §1623, see also §33). The
leading case recognizing the legal distinction betwoen these two entities is Marsh & McLeonap

- v, City Qf Loz Angelcs (1976) 62 Cal.App.3d 108, where the court hold that only insurance

agents pogsess the authority to bind the insurer to coverage. Id., at 117-119. While the decision
of Marsh & McLennan was decided before the enactment of Proposition 103 in 1988 and
involved commercial insurance issues, the decision is relied upon by the Stato Depan‘:mem of
Insurance (SDI) a8 the "current California cese law” distinguishing the role of an "ageat” and &
"oroker” in personal insurance lines. (PX 41, pp.19-20)' The views of the EDI are entitled to
deference, (Trial Teatimony [TT] 63:26—=64:1; 547: 21-24).

2. From at least July 1, 1996 to date, the producers denominated as *brokers”
pursuant to producers” contracts with Mercury Insureace Company, Mercury Casualty Company,
and California Automobile Insurance Company have transected insurance within the meaning of
Insurance Code §35 on behalf of these insurance compenies in placing personal lines automobile

insurance with these compenies. The relationship between these “prokers” and Mercury is

! The defendant naturatly challenges the Court's reliance on Marsh & Mcl.ounan es relevant
authority in this legal analysis. The declsion is not limited to an insurance industry existing in
California before Proposition 103 was enacted. It continites to serve as the legai mesasure for the
distinction between an agent and 2 broker even today, perhaps to the chegrin of the defendant.

hr v. ! (1990) 226 Cal App ad 727, 734 W
§45:4 fn. 33 (3d. Edition 2003), Californig Pra SUTENCE : L '
41 2.4, 2.8 (2001); Di Mungo & Glad, Wﬁﬂw §4 01 (2002)

9
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functionally indistinguishable from the relationship between Mercury and its agents whom
Mercury has formally appointed by filing Action Notices with the State Department of Insuranes
pursuant to Insurance Code §1704(a).

3. This notice requirement pursuant to §1704(a) is significant. The sectlon
applies to "every applicant” who is an agent for insurer dealing in lifs, fire and casualty, or travel
insurance with a pasticular insurer. It is the prerequisite for the "agent” ta sct for a particular
insurer and remains in effect if a date for cancellation is stated in the notice or there isa
subsequent filing for termination. The filing of notice under §1704(a) is within the realm of
Mercury's responsibility as an insurer, See testimony of Bruce Norman, T.T. 388:2-9; 105: 3-22;
387: 11-15. Mercury acknowledges it has a legal duty to file such notices in this regard. (P.E.
44). This requirement is designed to protect insureds that rely on the "agent's” relationship with
the Insurer so that the Msurer is bound by the acts of those identified in the §1704(p) notice. Ins.

Code §1731; Loehr y. Great Republic Iug. Co. (1990) 226 Cal.App.3d 727, 732-733.
4. Because these “brokers” have transactad, and do transact, insurance on behalf of

Moercury, they cannot be considered “insurance brokers™ for licensing purposes within the
meaning of Insurance Code §1623 and are instead “insurance agents’” within the meaning of
Insvrance Code §1621.

5. The substance of the activities and relationships between Mercury and its
“hrokers” is comirolling, and not the name “broker” that the parties to the producers’ contracts

have used to describe their relationship. Carlton v. St. Paul Mereury Ins. Co, (1994) 30

Cal.App.4th 1450, 1457; Maloney v. Rhode Island Ing, Co (1953) 115 Cal. App.2d 238§. “The
Jaw respects form leas than substance.” (Civil Code § 3528,)

6. The Court spesifically rejscts Meroury's contention that under curyent law, a
“producer” mey be both "agent” and "broker" under existing licensing law in California, the
equivalent of a dual agent. Rather, dual agency for licensing purposes is permitted only in & very
liznited context, the authority to collsct premiums and deliver policies. See Insurance Code

§1732; Maloney.v. Rhods Ieland Ins. Cg, (1953) 115 Cal.App.2d 238, 244-243 (Peters 1.) The

purpose of this safe harbor is to maintain the broker-agent distinction while et the same time
10



