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February 4, 2005

VIA FACSIMILE

M. Timothy J, Ward

Assistant Vice President

Marsh USA

Post Office Box 128

Greenville, South Carolina 29602-0128

Dear Tim:

Thank you for ageeing to help answer Scnator McConnell’s scveral questions regarding
the JUA/PCF, As we discussed this morning, please, if possible, forward a draft of your
Tresponses (o me prior to noon on Monday, February 7, 2005 so that you and [ might review them
prior to your finalized responsc to the Scnator, As you know, S, 83 (Medical Malpractice
Relorm) is likely to be debated on Tuesday, February 8, 2005. Senator McConnell anticipates
utilizing your information during Senate debate. '

I realize that while the questions posed may allow for a brief answer, they mighr best be
answered through explanation of historical or factual context, and industry practice. I would ask
that a brief and direct response to each question precede any broader discussion of context or
practices.

Senator McConnell’s speciiic qucries are;

1) Proportionally what does the annual payout bear to thc amount of income for
2003 and 20049

2) How many private insurance companies are slill in South Carolina writing
medical malpractice insurance and at what limits?
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3) What is the percentage of the medical malpractice written by the JUA in the Jast
yeat versus that written by the private carriers?

4) Please list the top 3 criticisms of the Legislative Audit Conncil regarding JUA or
PCL operations and the correetive Steps taken by the JUA/PCF since the audil regarding those
crilicisms.

5) What are the maximum limits sold by the JUA and the PCF?

6) Pleasc describe what impact a $250,000 €ap on non-cconomic damages would
have on future rate increascs and on actuarial calculations for ratcs for the future.

Thank you [or continuing assistance.

Sincerely,

Michael N. Couick
MNC/sss
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February 7, 2005 !

Mr. Michael N, Couick
Scnate Judiciary Gommittee
P O Box 142

Columbia SC 29202

Dear Mike,

Thank you for allowing the JUA to provide you with information involving the
Senate’s ceview of the medical malpractice issues in South Carolina. As [ have done
before T will attempt to address each concern as clearly as possible. Ihope this
information will be easy to understand and if you huve any areas that need clan fication
please feel [ree 1o contact me.

1) The brief answer is that this information has no bearing on the premiums set for our
iusureds today. T have attached an exhibit that shows the premiums collected versus the
claims paid for that policy period rather than the calendar year activity.,

The long answer is that this issue deals with the annual payouts for 2003 and 2004 and
how they relate to the amount of income received for those time periods. [ believe an
¢xplanation of how the insurance industry sets rates and receives income would help
answer this question. T will try to be os briefas possible while still giving the detail
required ta explain this most important aspect of the malpractice insurance industry.

The premiums collected today are intended to pay for claims that will occur today but
will be reported and settled some time in the future. Couverscly the payouts made today
i arw tor claims that have occurred sometime in the past, These claims were intended to

. have been funded with the premiums collected in the year in which the claim occurred.

| (the policy year) "Cherefore a positive cash flow for this year has no bearing on the profit
j or loss of an insurance company. We will have to wait several years to determine if

! today’s premiums are adequate w py for the claims that are occurring today. This is a

' basic explunation of the policy year duta that wo measuce, The attached an exhibit shows
I - the policy yeur eash Mlows and as you caa sce, the premium set in the past was not
adequate to pay for the elaims that occurred. Keep in mind that the JUA policy limit
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increased from $100,000 per claim o $200.000 per claim in November 0f 2000.
Therefore the payouts will be increasing in severity compared to the prior years.

Qur rates that are set taday are based on the actuurial study that predicts the payouls that
will oceur in the future. Qur rate includes 5% to impact the huge defieit that has acecued.
This is the enly charge that has been targeted at the reduction of the prior defieit,

2) Shert answer is that 3 other carriers are active and write primarily limits of
$1,000,000/$3,000,000 in coverage.

[ have requested additional confirmation on this question but for all practical purposes
there are just a handful that have any impact, Mag Mutual, Medical Protective and The
Doctors Company are the only carriers actively writing in addition to the JUA/PCE.
There are some other speeialty carriers for opthamologists, podiatrists and dentists but
their impact is not significant. Most other cartiers bave limits of § 1,000,000/53,000.000.
Some may write increased limits but are priced in such a way to discourage their
selection. None write unlimited coverage. The St. Paul pulled out of the market and
Frontier Insurance Comnpany along with PRICO have gone into reccivership.

3) Our best estimate is 0% of the physicians are insured through the JUA.,

4) Uhave attached the follow up sudlt that was completed {n January 2004 by the LAC.
The primary criticisms dealt with the setting of inadequate reserves, lack of oversight by
the SCDOL, and improper management conwrols. As you can sec in the {ollow up report
these issues have been corrected and are no longer an issue.

Specilically the following items were developed: a plan of operations, a manual of rules
and rates along with a cluims manual.

5) The JUA sells a $200,000/600,000 policy that is primary 10 the PCF policy. The PCF
still sells unlimited coverage but also offers lower limits such as £1,000,000/53,000,000.
The majority of members still purchase the ualimited coverage option.

6) This is a more di Ficult question to answer, as there are too miny variables to consider.
It would be most appropriate to look at other states that instituted meaningful reforms
witl hard caps for comparison. But in an cffort 1o give some indication we have asked
for some preliminary analysis, We were limited in our dala, as we do not have a
mechanism for measuring the pereentage of verdicrs/settlements that were allocated to
nonceonomic damages, We reviewed only verdicts and our prelimninary findings would
indivate a potential PCF rate reduction of 7% with a $250,000 cap and approximarely 5%
wilh a $500,000 cap. These are predictions based vn assumptions that we do not know to
be [octual. [hesitate 1o make any Statemerts in this arca, as our dara is just not adequate.
[do believe however thar an exception for paralysis will make the cap virtually
mewningless on a large percentage of our most scrious cases, This would make the
hmpact on rates minimal.

The itopact on the JUA rating structure is much more difficult to dererrnine. Our impact
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would be primarily in the reduction of legal expenses and polentially lower frequency.

. L hope this information is what you arc looking for. 1 will be glad to send you studics that
i hiave been done in other states it you would like.

Please feel free to contact me if you have any additional questions or Concems. '
Sincerely, I'
i

i
j Timothy J. Ward
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FOLLOW-UP Januory 2004

A Review of the Medical Malpractice
Patients’ Compensation Fund

INTRODUCTION

embers of the Ceneral Assembly requesied the Legislotive Audit Covncil o
Mperform o follow-up review of our Januory 2000 Review of the Medical
Mulpraciice Patienls” Compansation Fund (PCF). In oddition, the requesiers
usked @ number of questions relating to the operations of the PCF and medical
malpraclice insurunce in South Ceroline. We  [followed up en the
recommendations in our 2000 sudit ard oblained informartion lo answer the
questions, os discussed below.

SUMMARY OF 2000 AUBIT

Atthe time of our 2000 audit, the reBquesters were concerned obout the solvency
of the Paicnts’ Campansation Fund and whather the state would ke fioble in the
event of a defoult, A July 1999 informal opinion from the Atterney General's
offien concludud thet the tio'e should not be fioble for claims mode sgains the
PCF. However, we fourd that the PCF operafed with o high level of rick,

The PCF had net maintuined adequate reserves to pay lulure daims. The PCE'
mathods for establishing reserves ware inadequate nd resulted in o patisrn of
reservo deficiencies (estimated deficiency from $30 million 10 $108 million}.
Also, the PCF was not subject fo the oversight of the 5.C. Degortmant of
Insuranca (DOI). Other insurance enlifics in the siale regularly file reparts with
and ore examined by the DOI. Fumther, thers s na limit on the emount of an
oword for which the PCF couid b responsisle. Since membership in the PCF is
valuntary, ils mombers could opt out if feced with large premivem incregses.

The PCF did not have odequale fnanagemont controls fo ensure the proper
administrotion of the fund. B routinely granted reiroactiva coverage to members
citer c cloim had been filed. The PCF did not haye adaguate written policies and
procedures nor appropriale controls to ensure the accuracy of key informetion
obout cloims in its computer database,

Wo olse found that the PCF violated the Froedom of informolion Aet (FOIA) in
the way it conducted its meelings and violated the Administrafive Procedures Act
by not promulgating rogulations to eslablish board golicy for fund membership
and administration. Also, altheugh not sllowed by staie law, the PCF's executive
director worked for o privaie crganizofion as part of his siote job.
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STATUTORY CHANGES FOLLOWING THE ALDIT

With the passage of Adt 313 of 2000, tha Gencrol Awembly ¢nacted chorgss to Increase the PCF's
cecountabilily and loreen its future lichility. Ad 313 made the PCF subject to ths owersight of the
Oupartmunt of Insurance. S,C. Cede §38.79-430 requires the PCF boord to cevelop a plan of
operations subjset ta the oppioval of the department. The FCF's plan of opurafions, epproved in
Octabyer 2002, calls for the DO 1g sxumine PCF operalions every three years. The PCF also must fle
an anaual report conlaining information or fls financial condilivn with the department, These provisions
inciense thie FCF's accounlebility for its actions.

Addiionally, Act 313 increasod the minimum fimits of covorage for primary insuranee from
$100,000/33G0,000 1o $200,0007/8500,000, Increasing the amount covered by primary inzurance
reduces the PCF's figbilily. To be eligible for PCF coveroge, on individual must haye minimum coverage
of $200,000/5600,000. Tha FCF covers claims only in excess of the primaiy limits. Act 313 aho
amended §38-79-450 10 specily thot the state is nat liakle for claims agoinst the PCF.

The Gensral Aszembly has not acled on oher racommondations in fhe audit, such gs placing u cap o
the ®CF'5 fiokility, dizcantinuing the PCF, or enacling slatulory requiremenls for primary insurery’
reporfing of cleims to 1he PCF,

CHANGES iIN PCE OFERATIONS FOLLOWING THE AUDIT

The Pafivats” Compensation Fund made significant operational chenges in fzzponse to the audit. It hag
subtlantiolly campiied with mosr of the cudir's recommendatiors. The PCF has developed ond
implemented o plan of opentions, @ menudl of rules and rates, and a elaims manual, These policies
caver mony capecss of the PCF's operafions ong providie o system of management controls, Tha PCF is
now prohibited by stajute from granting retreacrive coverage fo members when a claim has been filed,
and his policy iz glso stuted in its manual of wlss ond ratos. The agency has upgraded its compurer
system und imgroved s Iraining and contols over informuotion,

Thes PCF pitin of eporations cantains provisiors for canducting mestings in complionce with the Fraedarm
ofInfarmation Act, including o prohibition on the use of proxies to establish o quorum and provision lor
the approprinte use of execuliva sessions, The PCF arternpted to pramulgote o regulation o comply with
the Administrative Procedures Act s recommended in the audit. Howaver, the regulation wos withdrawn
in the Tace of opposiion and has nat been resubmiltad, The former executive director resigned hiz
pesition; tha PCF s now sfufied with o pregram manager and haos contracted witly the Joint Underwriting
Assogiolion for management oversight sorvicss,
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(3} Dy rug pas Five vRARS, 10w mucH HAVE THE PREMIUME GF THE VARIOUS MEDICAL SPECIALTICS
MCREAGEN ANVULLLY P

Prentivims fer the medicq! specivllies of lamily praciice, OB-GYM, and emergency madicing have ol
increased annualy betwean 955 and 2303. Over this geriad, the gverage onnual increose hes been
A0% frr batn lamily practica and OB-GYM and 47% for erargency medicing,

51021 89,875 53,180 |
00Uy 32606 | 40% T 13083 40w 34454 | 0%
_.200" TR 116 8% X:0,881 | 4% 36,608 50%
..2002 f 55745 | 408 T 328 583 | 4D 59,785 | 48y,
2003 | §7.062 25% ©  §3%se7 | d0% $14930 | 5% |

Dousg rot incde Epoc.alasoeazmany of 10% of A3 promium

Source; JUAPCR

In uddition, under $'om law, the PCF con gssesz members addijional fees if needed 1o covar ifs fibililies,
In Seorember 2000, the PCF did o speciol assessment of 1002 of tha members’ ennual premium, This
atmounted o apprexinatsly 316 ridion,

{(4) Has T.1e PCFE [NgRE23E ITS RESERVEG SINCE TIIE RELEASE OF THE LAC'S KercRT |N 20007
IF £, DAS THI INCREASE FAD A SIGNIFICANT IMPAGT DN MEDICAL MALPRACTICE PREMIUMS T

“he PCF hos not ineregsed the amount of funds on hand 1o pay claims since the releass of our repert
i 2000. This is due, in fargo vart, 12 on nerease in the amount of claims poid e Toble 2 According
to the PCH'3 2003 financiof oudit, fe PC2 ngs experienced kirge opurafing losses icr the last soveral
years.

00y T 512288205 NIA
_.nee 5 0416831 {18%)
02-03° 5304715 (62%)

TN RY02-07, ihe Generdl Assembly Uansterred £1,469,358 frarm
the PCI tg he state's gareral fupd,

Souree: PUF ®nanual Slalenento
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